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GUIDE TO THE NOTES

These Guidance Notes are specifically intended for
contracts which are covered by procurement legislation
and explain:
which Regulations apply;
- the contracts subject to the Regulations;
- the procedures which must be followed;
where help is available.
Although the main purpose of the notes is to provide
an accessible guide to the Regulations, help is also
provided on issues of general concern arising from
procurement legislation. The notes use examples and
flowcharts to aid comprehension but it should be
remembered that the legislation sets out a framework
and In many areas a judgement must be made about

precise requirements.

In order to process a particular procurement you
should use the fold-out flow charts provided at the

end of each section.

In order to reduce the length of the document and
avoid duplication, a full set of notes is issued for
the Public Supplies Regulations and the Public Works
and Public Services sections refer back to these where
there 1s no difference. Where the Public Works or

Services sections contain a full text this 1s because



there are differences from the Public Supplies

Regulations.
A Dbrief guide to the legislation has been issued
separately but you will also find a management summary

which indicates the main requirements at Section 4.

IT you are iIn need of further help you should contact:

10 .



2.1

2.1.1.
2.1.2.

2.1.3

2.1.4.

INTRODUCTION

The National Rivers Authority will be covered by three
separate Regulations which deal with public sector
procurement. At present only the Public Works
Regulations are in force for NRA but the new Public
Services Regulations come into force from 1st July
1993 and 1t 1is intended that the Public Sector
Regulations will be extended soon to cover the NRA.
The three Regulations contain marked differences from
each other which affect the way individual contracts

are dealt with.

The NRA are subject to different Regulations from the
water companies which operate under the more flexible
regime developed for the utilities. Many of the
options available under the utilities legislation are

not contained in the rules governing the NRA.

Regulations Affectingr the NRA

The Public Works Regulations.

The Public Supply Regulations will shortly be amended
to include the NRA.

The EC Public Services Directive which will come iInto
force in the UK from July 1993.

The EC Compliance Directive which is included in the

Regulations for each type of contract.

11 .



2.2

222.

2.3

Regulations Not Affecting the NRA

The GATT rules do not currently affect NRA and are
unlikely to do so In the near future.

The Utilities Regulations which only affect companies

supplying drinking water to the public.

The European Community and EFTA

The European Community contains the countries listed
below under EEC. The Community has recently reached
agreement with the countries of EFTA excluding
Switzerland to form the European Economic Area iIn
which the rights and obligations of the single Market,
including procurement legislation, will be extended to
all 18 countries. At the time of writing the agreement
has not been ratified but iIn the event of the EEA
coming into force all mention of the Community iIn this
document should be taken to include the 6 countries of
EFTA.

EEC EFTA
Belgium Austria
Denmark Finland
France Iceland
Germany Lichtenstein
Greece Norway
Ireland Sweden
Italy

Luxemburg

Netherlands

Portugal

Spain

United Kingdom

12 .



2.4

2.5

Principles

The Regulations affecting the NRA are intended to
ensure that suppliers and contractors from the
European Community are treated fairly and objectively
when seeking contracts in the public or utilities
sectors. The Regulations bring into force iIn UK
legislation requirements which have been agreed as
Directives as part of the Single Market programme. For

a list of directives and Regulations see Appendix H.

Suppliers From Outside the EC

The Regulations only apply to members of the European
Community and do not confer rights on suppliers,
contractors or service providers (hich will be
grouped together as "suppliers” for the rest of this
guide unless the legislation affects only one category
in which case the appropriate term will be used.) from
outside the Community, bearing In mind the provisions
of 2.3

13 .



REMEDIES AVAILABLE TO SUPPLIERS

The Regulations are enforceable through one of the

following means:

* direct action in the Courts by an aggrieved
supplier. In England and Wales this would be the
High Court.

* action by the UK Government in the Courts

* action by the European Commission in the European

Court of Justice.

In general i1t is intended that most cases will be
dealt with by suppliers directly challenging the
actions of the purchaser. For these reasons the
Regulations create new penalties for non-compliance
which aim to encourage suppliers to take action where
they fTeel that they have suffered Iloss due to

infringements of the rules.

The penalties available to suppliers directly in the

UK Courts are:

Injunctions preventing the award of contract or
instructing the contracting authority to do, or
refrain from doing, the act set out iIn the
injunction. This could be a substantial cost
where the Authority is prevented from proceeding
with a major project. Costs may also be payable

to other contractors stood 1i1dle whilst the

14



injunction 1i1s iIn force. If an 1Injunction 1is
granted 1t must be acted upon Immediately and
should be passed, without delay, to the persons

indicated iIn Appendix A.

- setting aside of decisions made by the Authority.
The Court may set aside or strike down any
decision which has not been taken lawfully. An
example might be a tender list drawn up 1In

contravention of the rules.

- rectification of documents allowing the courts to
remove discriminatory clauses or provisions. The
Court may act to remove a discriminatory clause
from a technical specification for example
insisting on the use of a particular patented or

brand named product.

- damages including the costs of tendering, which
in many cases will be substantial and, iIn some
circumstances, loss of profits. As the
legislation does not limit the number of
claimants it i1s possible to have to pay damages

to more than one claimant.

Once a contract has been entered into, the Court will
only have the power to order an award of damages.

Suppliers must also register their complaint within

15 .



three months of the breach becoming known to them and
must notify the NRA of their intention to start

proceedings.

16 -



A J5QMMARY OF THE PRINCIPAL REQUIREMENTS

This section gives you a brief guide to the main
requirements iIn the legislation and tells you which
part of the guide you should refer to for more
information. It should be used iIn conjunction with

Chart 1.

The legislation is intended to prevent discrimination
by making public purchasers follow a set of standard
procedures when purchasing the goods and services they
need. These procedures are based on three key
principles:

- transparency

- objectivity

- non-discrimination.
Not all contracts are subject to the Regulations.
There are general exclusions In certain cases, such as
the preservation of state security, but these are
limited and are unlikely to be available to the NRA.
These general exclusions are contained iIn Appendix B.
The most i1mportant exclusions exist for contracts
which are below certain financial thresholds, these
are:
- Supplies and services £141,000 (200,000 ECU)

Works £3.53 million (G MECU)

The method of calculating the value of contracts Iis

different under the Public Works Regulations from the

17 -



4.1

Public Supplies and Public Services Regulations.
Because of the complexity of the requirements to
aggregate the value of some contracts you should refer
to Section 7 for supplies and services contracts and

to Section 18 for works contracts.

Transparency
The Regulations ensure that public purchasers behave
openly by enforcing the use of notices at each stage

of the procurement cycle.

The first of these notices sets out the broad
requirements at the beginning of each year and 1is
known as the prior information notice. It is currently
only required for services and works contracts but

will shortly be extended to cover supplies as well.

Specific requirements must be published as a call for
competition which also iIndicates the type of award

procedure to be used.

Once a contract has been awarded a contract award
notice must be 1issued. The contract award notice
includes information which is for publication and

information which i1s available only to the Commission.

18 .



4.2

4.3

The criteria for the selection of tenderers and the
assessment of tenders must be made available to

suppliers.

The Commission or any other member State has the right
to request any fTiles concerning contract awards from
the NRA although 1t must make the request through the

Treasury.

Objectivity
The Regulations lay down requirements intended to
ensure that public purchasers make decisions based

upon objective grounds.

The Regulations enforce the wuse of European
specifications and national standards, where these
exist, unless there are exceptional circumstances such

as incompatibility with existing equipment.

The Regulations also enforce the use of objective
criteria when deciding which award procedure to adopt,
which tenderers to select and which criteria to use iIn

assessment.

Non-discrimination
The Regulations require that there IS no
discrimination between different suppliers or

contractors from within the European Community but

19 .



these rights are not extended to suppliers from

outside the Community.
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SUPPLIERS. CONTRACTORS AND SERVICE PROVIDERS

Suppliers, contractors and service providers are
defined by the Regulations as being any person who
sought or who seeks or who would have wished to be the
person to whom a supply, works or service contract was
awarded and is limited to a person who is a national
of and established in a Member State of the Community.
It would be quite reasonable to expect such a person
to have the capacity, or have access to the capacity,
at the time the NRA is seeking offers, to supply the

goods or services being required under the contract.

The Regulations create no rights for persons who are
not nationals of, or established in, the Community.
Consequently such a person may not cite the

Regulation in any application to the courts.

Although the Regulations refer to the ''seeking of
offers” iIn relation to a proposed supply contract, the
Directive merely refers to the award of contract.
Although 1t can be tempting to think that the
Regulations would not apply to an offer made by a
supplier without the Authority"s encouragement, this
iIs most unlikely to be accepted by the Courts and

would not be a correct reading of the Directive.
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DETERMINING IWHICH REGULATIONS APPLY

This section explains which Regulations apply and
tells you how to deal with contracts which includes
1tems covered by more than one Regulation and where a
decision needs to be made about which Regulations
should apply. The text should be read iIn conjunction
with Chart 2.

Contracts Covered by the Public Supplies Regulations
Supply contracts are contracts in writing for goods
which are defined iIn the Regulations as being things
separable from the land and can be substances,
products or crops. In general goods must be
transportable and tangible. A supply contract can
include the procurement of goods by means of purchase,
hire, lease or hire-purchase. The hire of a bulldozer
with an operator would be a services contract whilst
the hire of a crane without an operator would be

regarded as a supply contract.

The definition of a supplies contract may also cover
any siting and installation operations. Where the main
purpose of the contract is the supply of goods, siting
and installation costs should be treated as supply
also although these may be the major part of the

expenditure.

Contracts Covered by the Public Works Regulations



6.3

Works contracts only include items listed in Schedule
1 of the Public Works Regulations. This list 1is
reproduced at Appendix C. Works 1items are purely
related to building and civil engineering and the
intention iIs that this should generally be limited to
the new construction or major refurbishment of
buildings. Consequently although such items as tiling
and electrical fitting are listed under the works
definition, this is intended to apply when these
services are carried out as part of "Building
completion work'. When such works are carried out as
part of the completion of a new building these items
can thus be added into the works elements. However,

when a person is hired to rewire an existing building

this should be classified as a services contract.

A number of works contracts may be necessary for the
completion of a work, which is defined as being the
achievement of an economic function. For details of
how to assess a project with several different
contracts you should see the section below dealing

with projects.

Contracts Covered by the Public Services Directive

Services are classified as any contract that is not
exempt, classified as works contract, or as a supply
contract. Services therefore contains a very large

number of different areas. Land and immovable property

23 .



6.4

6.4.1

6.4.2

are specifically excluded from the scope of the

legislation as are contracts of employment.

Mixed Contracts

Certain contracts will contain elements of two or
three types of contracts. An examples of such a
supply/service contract would be the purchase of a new
bulldozer including a long term maintenance agreement.
The building of a new pumping station would be an
exanple of a contract with works and supplies

elements.

Contracts for Supplies and Services

Where an 1i1ndividual contract contains elements of
supply and services requirements then the nature of
the contract should be determined by assessing the
part which will have the greater value. Prior to
services legislation coming into force, the NRA should
not artificially add supplies iInto services contracts
with the iIntention of avoiding the application of the

Regulations.

Contracts for Supplies or Services and Works

Where the authority has to decide whether to apply the
supplies, services or the works threshold to a single
contract containing elements of all three, they should

decide which is the largest proportion of the value of

24 .






the contract. If the contract is largely works then

they may apply the works threshold.
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PUBLIC SUPPLIES REGULATIONS

The Public Supply Regulations (S.1- 1991/2679) lay
down rules for all contracts for goods. You should
refer to Section 6 to determine which contracts are
classiftied as supplies. Not all contracts are covered,
some contracts are exempt because they fall below the

financial thresholds.

The Thresholds

The threshold level for supply contracts, excluding
V_.A.T., IS:

ECU200,000 £141,000

The value of the thresholds 1is Tfixed iIn European
Currency Units (ECU) and the exchange rate 1is
published every two years and applies for the
following two years. The revisions take place on 1st
January of each even year (i.e. 1st January 1994). The
UK Regulations refer to the consideration payable

under any contract.

Consideration

The Regulations allow for the total value of contracts
to be assessed without regard as to how payment is to
be made. Therefore where the NRA gives services or
goods iIn kind In return for supplies, services or
works they must estimate the value of these i1tems and
include them iIn the total figure against which the

thresholds are assessed.



7.3

7.3.1

Determining Which Contracts Exceed the Thresholds.

There are three types of test which must be applied

when determining 1f the contract exceeds the

threshold:

- does the value of the contract to be awarded
exceed the thresholds;

- iIs the contract one of a number of lots being
awarded at the same time to meet a need. If so
does the total value of the lots exceed the
threshold;

- is the contract one of a series to meet a

recurrent demand.

Individual Contracts
Contracts which are individually above the threshold

will be subject to the rules.

Indefinite Contracts

Where a vrental or other contract 1i1s of an
indeterminate nature or has no Tfixed timescale then
the value of the contract must be assessed based on
the value of the consideration which the NRA expects

to give iIn the fTirst four years of the contract.



7.3.2

7.3.3

Contracts Awarded in Lots

Where an individual requirement is met by a number of
separate contracts which are awarded at the same time,
perhaps because of the need to ensure security of
supply, then the total value of all the lots needs to
be taken Into consideration when assessing whether the

thresholds have been exceeded.

Contracts to Meet a Recurrent Need
Where we place more than one contract throughout a
year to meet a recurrent need, we are required to
aggregate the total value of all the contracts to
determine If the threshold iIs exceeded. IT i1t 1s, then
all of the contracts will be covered. However, it is
difficult to determine i1f a number of contracts are
for a recurrent need and we will therefore need to
apply the following rules when deciding:
when we shall review our forthcoming demand
for the year;
which contracts are of '‘the same type”
- whether the contracts are part of a series;
- the duration of the anticipated contracts
whether the contracts will have options.
- the expected value of variations
In cases of doubt i1t should be remembered that the
purpose of the so-called 'aggregation” clause iIs to
prevent the artificial breaking down of contracts to

avoid the application of the rules. The iIntention is

28 .



7.3.3.1

not to cause the artificial aggregation of dissimilar

contracts.

When the Contracts should be Reviewed

The NRA must make a decision annually as to whether a
particular contract or series of contracts is likely
to exceed the thresholds. This decision can be taken
at a fixed point in time, such as the financial year
end, or at the time when a contract is coming up for

renewal .

It must make this decision based on the best
information it has available at the time. The
Regulations permit the authority to either look
forward over the following 12 months and predict the
value of contracts envisaged or look back over the
previous 12 months taking iInto consideration any
anticipated changes iIn price or volume of demand.
These estimates should be carried out for the last
financial year or for the 12 months ending directly

before the time when the Authority makes the decision.

Once the Authority has taken this decision for the
year 1t should regard any contracts it places as
either covered or not covered. The NRA should not need
to revise the decision every time a new contract 1is
awarded unless the volume of demand changes

substantially.

29 .



7.3.3.2

Determining the Type

When assessing whether a contract is of the same type
two aspects should be examined; the physical nature of
the product or service and the nature of the contract
itself. Whilst the type is to be determined by the
NRA, some ground rules must be followed which imply a
commitment to make reasonable judgements of items
which could have been awarded together. It 1is
important to remember that the contract must have

similar characteristics and not just the product.

Contracts will be of the same type If they are for

1tems which:

- could have been placed on a single contract and

- are available from the same or similar suppliers
and

- demonstrate technically similar characteristics

The Authority must decide which i1tems are of the same
type based on their normal commercial practices For
example, some iIndustries may classify pipe as a single
commodity or type. Others may seek to classify it
under several separate headings however 1t is
important to note that the breaking down of
commodities into several types should not be regarded
as a means of avoiding the legislation and should only

be done for sound commercial or technical reasons.
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7.3.3.5

7.3.3.6

The NRA should take into consideration the total value
of contracts of the same type being awarded during the
annual period and not the annual value. Hence a three
year contract will need to be assessed based on its
total value and may need to be aggregated with other

contracts awarded during the same year.

Contracts with Options

The NRA may award contracts with options which erther
extend the life of the contract, allow for additional
supplies or provide for alternatives under the
contract. In these cases when assessing the total
value of the contract against the threshold the total
value of all possible options must be taken into
account notwithstanding whether or not the options are
actually taken up. Clearly only options which are
envisaged at the time the contract is awarded can be
included. Any option not envisaged at the time of
first award, i1f It were subject to the rules, would
normally need to be the subject of a separate call for

competition.
Where a contract offers a number of alternatives which
are mutually exclusive, you should assess the value

based upon the highest cost option.

Contingencies

- 32 -
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7.3.3.7

When the NRA puts an amount aside to cover
contingencies on a contract i1t may choose whether to
include this figure within the aggregated total. This
decision should be based on the NRA"s reasonable
expectation of likely expenditure. If experience shows
that the contingency iIs an accurate pre-estimate of
the extra costs which were not fully predicted at the
start of the contract then this amount should be added
to the total figure for the purpose of deciding if the
contract 1is subject to the Regulations. If the figure
iIs rarely wused and 1i1s mainly for exceptional
circumstances or emergencies then the NRA are
jJustified in not including i1t when assessing the value

of the contract in relation to the threshold.

Variations
The NRA will need to act with some discretion when
varying contracts. There are three types of variation
which may occur:
minor  variations individually below the
thresholds set out in the Regulations which keep
the scheme within the financial limits decided by
the NRA. In general these would not need to be

placed under the rules.

major variations which are individually above the
thresholds but change the scope of the original

project little. In general the NRA should award

- 33 -



7.3.3.8

such variations through the rules unless such
variations can be awarded using the negotiated
procedure without a call for competition as set

out In 10.5.4 below;

major variations which are above the thresholds
and substantially different iIn scope from the
project 1initially advertised 1in the Official
Journal so that new suppliers may be i1nterested
in tendering for the work. In these cases the
authority will need to go out to competition
unless 1t has very sound reasons for using the

negotiated procedure as set out in 10.5.4 below.

Discrete Operational Units

The Public Supplies Regulations allow for procurement
to be carried out In autonomous parts of the
organisation without requiring these parts to

aggregate their total spend to see If the rules apply.

The Regulations lay down a number of tests as to what

IS an autonomous unit within the organisation of the

authority:

- the unit must have some degree of iIndependence
when exercising buying decisions without approval

from another part of the organisation. This may

34 .



be indicated by a degree of budgetary
Independence.

- there must be a genuine devolution of procurement
authority to such a unit which must be able to
choose 1ts own tenderers and to decide on the
organisation which i1s to be awarded the contract,
the goods or services being purchased must be for

the sole use of the discrete operational unit.

Additionally the Commission believe that the
organisation must be able to demonstrate that i1t will
not use the commercial weight of the whole when
negotiating with suppliers or contractors. The
Treasury have previously indicated that they do not

agree with this view.
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8. OTHER PROCUREMENT METHODS

8.1 Framework Agreements
The public sector legislation makes no specific
reference to framework agreements which, iIn the
legislation relating to the utilities, have been
defined as Ha contract or other arrangement which is
not In itself a supply.., works [Jor services]3
contract but which establishes the terms (in
particular the terms as to price and, where
appropriate, quantity) under which the supplier,
contractor or service provider will enter into supply,
works or services contracts with a utility in the

period during which the framework agreement applies™.

The NRA currently operate many framework agreements
which would normally require an individual call for
competition for each call off. However, the NRA can
use framework agreements under one of the two

following circumstances:

* The i1nitial contract notice advertises the call
offs to be made against the framework and not the
framework itself, although 1t can say that the
contracts will be placed against one supplier for

all contracts

3 The services legislation for the utilities has not yet
been issued and the amendment to include services is assumed to
be the final form.
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* The agreement is binding and does not merely
establish the terms under which future contracts
will be awarded. In this case the agreement would
need to contain break clauses which allow the
amounts to be drawn off the contract to be

varied.

Using Price Lists
Purchasing against various price lists or discount
arrangements will also fall within the scope of the
rules. Where the NRA asks a number of vendors to
submit prices and then draws from these at will, the
following procedure should be followed where the total
value of contracts to be awarded exceeds the relevant
threshold:

- the choice of which price lists are available to
purchasers should be made iIn the same way as a
contract to be awarded through the rules
including following the rules of the Regulations?
call offs against the price lists should be made
on the basis of the most economically
advantageous offer for the particular

circumstance in mind.

Technical Specifications

General Requirements



The Regulations require the NRA to obey certain rules
when laying down technical specifications during the
process of seeking offers. In general the rules may
modify the way the NRA behave but are not intended to
take away the right of the organisation to procure the
goods and services necessary for the effective running

of 1ts operations.

The rules have been drawn up to allow organisations
some flexibility when choosing the specifications they
are to use and to allow them to exempt themselves from
the rules where they are clear and demonstrable
reasons for doing so. However the Regulations lay down
requirements to use non-discriminatory means of
specifying their requirements which do not favour or
eliminate certain suppliers. The Regulations confirm
the earlier rulings of the European Court of Justice
In cases concerning the discriminatory use of

standards.

Availability of Specifications

Technical specifications required must be set down in
the contract documents. Where the specifications are
generally available a reference to the documents is
sufficient although we should, wherever possible
provide the names and addresses from where the
documents may be obtained. A list of useful addresses

Is attached at Appendix E.



9.3 European Specifications
The NRA nust, use European specifications as a
reference where they exist. A European specification
is one of three things:

- a British standard incorporating a European
standard;

- a common technical specification such as
items covered by the Electromagnetic
Compatibility Directive;

- a European technical approval which 1is
defined in the legislation as items covered

by the Construction Products Directive

A standard must be made by an appropriate
standardization body which, within Europe, iIs a member
of CEN, CENELEC or of ETSI. Some standards may be
developed outside the Community but may be widely used
within the EC and these shall be regarded as standards
In common use iIn the Community. Some of the standards
developed by the organisations such as the American
Petroleum Institute are In common use In the Community
and may be regarded as standards in common use-
However, such standards are only permissable where
they are standards within the meaning of the

legislationd made by a recognised standardising body.

4 Not all of the bodies which create standards are
officially sanctioned to do so. For example, references are often
made to water industry standards WSi) but this is not a
standardising body within the meaning of the Regulations.
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9.4

9.5

To meet these requirements the NRA should ensure that
It has current information about the development of
new European specifications which are notified through

the British Standards Institute.

Use of Other Standards
Where there is no relevant European specification the
technical standards should be defined by reference to
the following standards iIn order indicated:
a British standard implementing an
International standard;
other British standards;

any other standard.

Where the NRA quotes a national standard i1t must be
prepared to accept other equivalent standards where
these comply with national legislative requirements
which are consistent with Community law. The
specification should quote the national standard
followed by the words for equivalent”. Under the
mutual recognition of standards an authority must be
prepared to accept other national standards as
equivalent unless i1t has objective reasons for showing

that they are not fit for the purpose intended.

Discriminatory Provisions
The NRA may not iIn a technical specification refer to

goods of a specific make or source or to a particular
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process nor should they refer to trademarks, patents,
types or specific origin or production where to do so
would eliminate or TfTavour certain suppliers or
contractors. However these references may be
Incorporated where they are indispensable or where the
subject of the contract cannot accurately be described
by references which are sufficiently precise and fully
intelligible to all concerned but subject to the words

"or equivalent” being inserted after the referenceb.

Particularly care should be taken to avoid using a
specification which lays down technical details drawn
from equipment already in wuse. Where possible
performance specifications should be employed 1iIn

preference to detailed technical specifications.

9.6 Exemptions from the Use of European Specifications
The use of exemptions from the requirement to use
European specifications 1is carefully constrained to
avoild these exemptions being abused. Exemptions from
the use of European specifications are available to
the NRA 1n the following instances:
where there is a mandatory requirement iIn
the UK defining the materials, works or

services which must be utilised providing

5 Organisations which may be considered "‘emanations of the
state" should carefully consider the implications of the Dundalk
Case (European Court of Justice Case 45/87) which stated that
equivalent standards must be considered.
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Where the

such requirements are compatible with
Community law;

the European specification does not provide
for establishing conformity or such
conformity 1is technically impossible to
establish;

The use of a European specification would
lead to the NRA acquiring goods or services
incompatible with equipment already In use
which would result iIn disproportionate cost
or technical difficulty. This exemption is
only available where the NRA has a laid down
policy for changing over to the use of
European specifications within a set period.
The NRA should be particularly careful that
iIT 1t wishes to use this exemption i1t has
pre-defined what it means by "‘disproportionate’.
Where the work 1i1s of a truly innovative
nature for which the European specification

woulld not be appropriate.

NRA uses any of these exemptions It must:
state in  the contract notice the
circumstances which were the grounds for the
exemption;

where it is not possible to include the

references within the contract notice then
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10 .

10.1

10.2

10.3

It must be included 1In the contract
documents ?

- in either case the NRA must record the
circumstances for the decision and, if
requested, shall forward this to the
Treasury for onward transmission to the

Commission or to the other member States.

CHOICE OF AWARD PROCEDURES

General

When awarding contracts the NRA must use the open,
restricted or negotiated procedure and must select the
procedure to use In accordance with the rules set out
below. The Regulations lay down how authorities shall

determine which of these procedures to employ.

Open Procedure

Under the open procedure, the Authority places a
notice in the Official Journal of the Communities. The
notice may contain minimum requirements for taking
part in the tendering process. Provided these minimum
criteria are met, the Authority must then send a
tender to all those who request it. The Authority may

reject a tender for the reasons set out below.

Restricted Procedure
Under the restricted procedure, the Authority places

a notice in the Official Journal. The notice may
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10.4

10.5
10.5.1

contain minimum requirements for taking part in the
tendering process. From amongst those who meet these
criteria the Authority can then select a number of
tenderers justified by the size of the potential
contract and the resources required to carry out the

tendering process.

Negotiated Procedure

Under the negotiated procedure, the Authority places
a notice in the Official Journal. The notice may
contain minimum requirements for taking part iIn
negotiations. The Authority can then select those it
wishes to negotiate with from amongst the applicants.

The process may include a tender.

Which Procedure to Use

General

The Authority must use the open procedure for all
supply contracts subject to the rules unless the

circumstances indicated below apply.

Where the restricted or negotiated procedures are
used, a notice must be prepared justifying the use of
the procedure to be employed and indicating:

(@ the name and address of the Authority;

(b) the value, quantity and type of the goods to be

purchased;
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10.5.2

(©) the number of persons who asked to be selected to
tender or to negotiate the contract;

(d the number of persons selected to tender or to
negotiate the contract;

(e) the number of persons, If any, who, having sought
to be selected to tender or to negotiate, were
not so selected and the reasons for not selecting
them;

() where the negotiated procedure is used, which of
the grounds set out in 10-5.3 or 10.5.4 below
constituted the grounds for the use of that
procedure.

The report is not sent automatically but must be sent

to the Treasury at their request for onward

transmission to the Commission.

Use of the Restricted Procedure

Under the Public Supplies Regulations use of the

restricted procedure is confined to cases where:
the cost of using the open procedure would be
disproportionate to the value of the goods to be
purchased. Where the contract is large enough to
be covered by the Regulations it may be difficult
to explain continual use of the restricted
procedure due to disproportionate cost;
when the nature of the goods or services demands
the use of the restricted procedure. An example

of such a case might be where there were known to
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be a potentially vast number of potential
suppliers who could make the use of the open

procedure unworkable.

Use of the Negotiated Procedure With a Prior Call

The NRA may use the negotiated procedure in the

following cases with a prior call for competition:

1.

Where a previous call for competition was
discontinued due to irregular tenders, when
tenderers fTailed to meet the minimum financial or
technical criteria for being considered or when
the tenderer offered variants which were not
acceptable under the terms of the Invitation to
Tender. Irregular tenders are tenders which do
not comply with the technical specification set
out by the NRA or where the supplier submits an
unacceptable variant offer. Where all of the
tenderers who meet the minimum criteria are to be
invited again there is no requirement to place a

further call for competition.

Use of Negotiated Procedure Without a Prior Call

The negotiated procedure may be used without a prior

call for competition iIn the following circumstances:



@

®

©

@

Where there are no tenders following an earlier
call for competition and the proposed terras of
the contract are substantially unaltered from the
terms offered when offers were sought under the
open or restricted procedures- Where this clause
IS used a report must be sent to Treasury for

onward transmission to the Commission.

When the contract 1is purely for research,
experiment or development but not where the
supplies are to be purchased or hired to
establish their commercial viability nor to

recover the research and development costs.

Where for technical or artistic reasons or for
reasons connected with the protection of
exclusive rights, the contract may only be
executed by only one supplier. In this case the
burden of proof would lie upon the NRA to show
that only one supplier was able to satisfactorily

supply the goods required.

When 1t 1s strictly necessary for reasons of
extreme urgency to acquire goods within the time
limits set out in the Regulations. This exemption
from making a call for competition may only be

used where the reasons for 1iIts use were
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®

unforeseeable to the Authority. A failure to plan
would not be considered an unforeseeable reason,
Where the contract to be awarded i1s a supply
contract and the goods to be purchased or hired
under the contract are required by the authority
as a partial replacement for, or addition to,
existing goods or an installation when to obtain
the goods from a person other than the person who
supplied the existing goods or the installations
would oblige the authority to acquire goods
having different technical characteristics which
would result in either:

- incompatibility between the existing goods
or installations and the goods to be
purchased or hired under the contract, or
disproportionate technical difficulties 1In
operation and maintenance of the goods or
installations;

In the case of this exemption the NRA must have

evidence to show that i1t had reasonably pre-

estimated the costs 1iInvolved 1In using new
equipment to replace that supplied by the
original equipment manufacturer. In doing so the

Authority may 1include such 1i1tems as training

costs, the provision of manuals for the new

equipment, any time when the machinery is shut
down to allow reverse engineering and the costs

of any warranties being supplied by the original
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11.

equipment manufacturer which would be i1nvalidated

by the use of other manufacturers® equipment.

ANNUAL NOTICE. OF EXPECTED CONTRACTS

Although there is currently no requirement to place
such a notice for supply contracts, the notice 1is
required for service contracts and it is certain that
the new draft of the Supplies legislation will contain
a requirement. It is likely that the Authority will be
required to place a notice each year indicating the
total value, in each product area, of the goods it 1is

intending to procure over the next 12 months.

PUBLISHING A CALL FOR COMPETITION
Calls for competition are made by means of one of the

notices listed In Appendix F.

Whilst the notice cannot cover a diverse spread of
different contracts the legislation does not prevent
the Authority placing one notice covering more than
one contract. However, If the Authority does wish a
notice to cover more than one contract it should

clearly indicate so iIn the notice.

Notices should be sent by the most appropriate means

to the Official Journal at the address below:
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Office of Official Publications of the EC
2 Rue Mercier 2985

Luxembourg

Fax: 010 49 00 03

The notice must not contain more than 650 words. The
Commission are likely to enforce the use of standard
notices which have already been i1ssued upon the public
sector In an attempt to reduce delays and reduce
translation costs. Examples of completed notices are

reproduced at Appendix F.

A record must be kept of all despatches to the

Official Journal.

No information may be published before the date of
despatch to the Official Journal and no other
information may be published but the Information sent
to the Journal. Similarly no information should be
made available to some suppliers that iIs not made

available to others.

SELECTION_Q F TENDERERS OR PARTICIPANTS

The Public Supply Regulations do not contain rules on
the numbers of tenderers to be selected. (S™

The Regulations require that the selection should not
discriminate between suppliers from different member
states.
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The criteria for selection should be based on criteria
for rejection (ethical conduct) financial and economic

standing, technical capacity and supplementary

information.

Criteria for Rejection of Tenderers

The Authority may refuse to consider a tender from a

supplier or may refuse to put them on a tender list

for the following reasons:

(@ bankruptcy as defined by the Regulation;

(®) 1s being wound-up by a Court;

(© has been convicted of a criminal offence iIn
relation to the conduct of his business;

(d) has committed an act of grave misconduct in the
conduct of his business or profession?

() has not fulfilled his obligations relating to the
payment of tax or social security contributions
In any Member State;

() i1s gquilty of serious misrepresentation in
supplying information required of him under the
regulations;

@ where applicable, he i1s not registered on the
professional or trade register of the member
State.

When assessing whether suppliers meet the criteria set

out in (@, (O or (c), the Authority must be prepared

to accept eilther an extract from the judicial record

o1



13.2

or, where not available, a document issued by the
relevant judicial or administrative authority or, when
neither of these things are available, a declaration
on oath or a solemn declaration made before the
competent authorities or before a notary public or a
commissioner for oaths. The declaration must be
accompanied by a certificate attesting the

authenticity of the declaration.

In the case of (e) above, the Authority must accept a
certificate 1issued by the relevant competent
authority.

The regulation lists the appropriate trade or
professional registers and these are reproduced at

Appendix G.

Economic and Financial Standing

When assessing whether a supplier meets the economic

and financial criteria demanded the Authority shall

only take iInto account the following information:

(@ appropriate statements from the suppliers
bankers;

(b) statements of accounts or extracts from the
statements of accounts relating to the businesil
of the supplier;

(© a statement of the overall turnover of the

business of the supplier and the turnover In
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13.3

respect of goods of a similar type to the goods
to be purchased iIn the three previous financial
years of the supplier.
Where this information 1s not appropriate, the
supplier may be required to provide other information
to demonstrate their economic and financial standing.
Any information to be requested of suppliers must be
indicated in the contract notice or in the Invitation

to Tender.

Where a supplier has valid reasons for being unable to
provide the information which the Authority requires,
such as merger preventing the production of three
years accounts, the Authority must accept such other
information provided as the Authority finds
satisfactory such as suitable bankers references or an

auditors statement.

Technical Capacity

When assessing whether a supplier meets the technical

criteria demanded the Authority shall only take into

account the following information:

(@ a list of deliveries of goods of a similar type
during the last three years, specifying In each
case the date of delivery, the consideration
received and the identity of the purchaser
accompanied by a certificate 1issued or

countersigned by the purchaser confirming details
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of the sale except when the purchaser was not an’\/
organisation covered by the regulations when the *

supplier may attest the details of the purchase? j

() a description of a suppliers technical
facilities, measures for ensuring quality and
study and research facilities appropriate to the

goods required;

(© an iIndication of the technicians or technical
bodies who would be involved with the production
of the goods to be purchased with particular
emphasis on quality control whether i1ndependent

or not; I\

(d samples, descriptions and photographs of the
goods to be purchased with certification of the

authenticity of these i1tens;

(e certification by official quality control
institutes or agencies of recognised competence
attesting that the goods to be purchased or hired
conform to the standards and technical

specifications identified by the Authority;

(f) where the goods to be purchased are complex or
are required for a special purpose, a check,

carried out by the NRA or by a competent official
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body on its behalf on the production capacity of
the supplier and of the suppliers study and

research facilities and quality control measures.

The Authority must indicate the information required
In the contract notice. The Authority may require
supplementary information to that indicated above
concerning the criteria for rejection, economic and
financial standing and technical capacity of suppliers
or to clarify such information provided it relates to

the matters specified in the items above.

13.4 Confidentiality - M. d t*
The supplier may reasonably Impose a requirement on
the Authority to keep confidential i1nformation 1t

makes available.

14. TENDERING PROCEDURES AND TIMESCALES
The legislation lays down minimum timescales for
certain stages of the awarding of contracts iIn order
to give all suppliers equal chance. These rules vary
according to the award procedure selected.
The Authority must send a notice to the Official
Journal Indicating that 1t intends to award a contract

as soon as possible after forming that intention.

14.1 Open Procedure
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14.2

The last date for receipt of tenders shall be fixed at
not less than 52 days from the date of despatch of the
notice to the Official Journal and that date must be
indicated In the notice. If It iIs necessary for
tenderers to be given an opportunity to inspect the
site or documents relating to the contract documents
then the minimum period must be extended to allow such

Inspection.

The Authority must send the contract documents within
four working days of the vreceipt of a request
provided:
- the documents are requested by the date
specified in the notice and
any Tee specified in the notice has

accompanied the request

Additional information which may be reasonably
requested by the supplier must be provided so that the
Authority has sufficient time to supply the
information no later than 6 days before the date
specified In the notice as the final date for the

return of tenders.
Restricted Procedure

Under normal circumstances, the Authority must allow

a minimum of 37 days from the date of despatch of the
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notice to the Official Journal for suppliers to

request selection onto the tender list.

Under normal circumstances, the Authority must allow
a minimum of 40 days from the time i1t sends out the
Invitation to Tender for the return of completed
tenders. Where 1t iIs necessary for the suppliers to be
given an opportunity to inspect the site or documents
relating to the contract documents then the minimum

period must be extended to allow such inspection.

Additional information which may be reasonably
requested by the supplier must be provided so that the
Authority has sufficient time to supply the
information no later than 6 days before the date
specified In the notice as the fTinal date for the

return of tenders.

Where the time limits indicated above cannot be met
for reasons of urgency, the Authority may substitute

the following time limits:

For receipt of request to be selected 15 days
From 1.T.T. to tender return date 10 days
For additional information 4 days

In these cases the Authority must send the I.T.T. by
the most rapid means available. In most cases this
would be by fax.
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14.3

The i1nvitation to tender shall be sent by letter,
telegram, telex, fax or telephone but in the last four
cases It must be confirmed by letter. The letter of
invitation must be sent simultaneously to all
suppliers selected to tender with the contract

documents.

The Authority cannot refuse to consider an application
to be selected to tender made by any means provided it

iIs confirmed by letter without delay.

Negotiated Procedure

Under normal circumstances, the Authority must allow
a minimum of 37 days from the date of despatch of the
notice to the Official Journal for suppliers to

request participation in the negotiations.

Where this time [limit 1is not practicable, the
Authority may reduce i1t to a minimum of 15 days 1in
which case the Authority must send the invitations to
negotiate by the most rapid means available; iIn most

cases this would be by fax.

The Authority cannot refuse to consider an application
to be selected to participate made by any means

provided i1t is confirmed by letter without delay.

AWARD OF CONTRACT
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